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VEMORANDUM OPI NI ON

VELLS, Judge: Respondent determ ned that petitioners are

! These cases (hereinafter referred to as case) were
consolidated for trial, briefing, and opinion.
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not entitled to an abatenent of interest pursuant to section
6404(e)? relating to their 1983 taxable years. Petitioners neet
the net worth imtations of section 7430(c)(4)(A(ii).

The only issue for decision is whether respondent's refusal
to abate interest for the period of tinme between April 1, 1985,
and July 8, 1996, was an abuse of discretion.
Backgr ound

Sonme of the facts have been stipulated for trial pursuant to
Rule 91. The parties' stipulations are incorporated into this
Menor andum Opi ni on by reference and, accordingly, are found as
facts in the instant case. \Wen petitioner Laurence Jacobs filed
his petition, he resided in Newport Beach, California. Wen
petitioner Patricia Jacobs filed her petition, she resided in
Hunti ngton Beach, California. Wen petitioners Janmes and Janice
Geis filed their petition, they resided in Mssion Viejo,
Cal i fornia.

Petitioners are limted partners in Tummes Ltd. Partnership

(TLP).®* TLP is a limted partnership subject to the provisions

2 Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.

8 Tumm es Ltd. Partnership (TLP) was forned by brothers John
and WIIliam Knoke in Decenber 1983 for the purpose of devel opi ng
a group of characters, a playboard, and an interactive record
known as the "interactor", all of which are collectively known as
the "Tumm es". The partnership's pronoters hoped that the
cartoon characters would be licensed for use in children's
(continued. . .)
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of sections 6221-6234. |In May 1984, respondent selected TLP' s
1983 partnership return for exam nation. The principal issue
during the exam nation was the deductibility of research and
devel opnent (R&D) costs of $1, 885,500 for 1983.

April 1, 1985, Through August 1987

On April 1, 1985, respondent mail ed notices of beginning
adm ni strative proceedings to the individual limted partners of
TLP. This was the first time that respondent notified the
[imted partners in witing that the partnership return for 1983
was under exam nation. The first revenue agent to work on the
exam nation of TLP's 1983 return was Jean Dosil. Agent Dosi
began gathering research materials and anal yzi ng the R&D i ssue.
Later, Agent Dosil was reassigned to respondent’'s Appeals Ofice,
and by January 1986, the partnership exam nati on was reassi gned
to Revenue Agent Fred MBrien.

Thr oughout his exam nation, Agent MBrien dealt with two
representatives of TLP, its tax matters partner, John Knoke, * and
its attorney, WIIliam Reising. By Septenber 24, 1986, TLP and
respondent executed a Form 872-0O signed by the tax natters

partner and M. Reising, which extended the period of Iimtations

3(...continued)

cartoon prograns and sold as a three-dinensional toy and gane
with a record that could feed off the popularity and recognition
of the cartoon program

4 John Knoke is the general partner of TLP and has chi ef
deci si on-meki ng responsi bility and control over its operation.
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for TLP's 1983 year indefinitely. The extension of the period of
[imtations could have been termnated if either TLP's tax
matters partner or its attorney had submtted a Form 872-N, but
none was ever submitted.® The Form 872-0O was not term nated
until notices of final partnership adm nistrative adjustnent
(FPAA) were issued to the tax matters partner and to the limted
partners.

During the exam nation, Agent MBrien experienced
difficulties obtaining fromthe tax matters partner various | egal
and busi ness docunents relating to the R&D expenses. Agent
McBrien also had to nake a nunber of efforts to |ocate and
conpile the limted partners' Schedules K-1, Partner's Share of
I ncome, Credits, Deductions, Etc. The Schedules K-1 were needed
to determ ne the percentage of each limted partner's allocable
| oss. Agent McBrien nmade at |least two trips to the tax matters
partner's house in San Clenente, California, to secure the forns.
It was inportant to obtain the Schedules K-1 fromthe tax matters
partner instead of the Fresno Service Center (FSC) in order to
expedite the exam nation. Obtaining the fornms from Fresno coul d
take up to three tines |onger than obtaining copies fromthe tax

matters partner. By the close of the exam nation, Agent MBrien

5 Had a Form 872-N been subm tted, respondent woul d have been
required to issue a notice of final partnership admnistrative
adj ustnment wthin 90 days of receiving the Form 872-N.
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had all the Schedules K-1 for tax year 1983 but was never able to
procure all of the Schedules K-1 for 1984.°

During the period April 1, 1985, through August 1987, there
was never a time when no work was being done on the TLP file.
Agent McBrien never received any conplaints fromany of the
limted partners or TLP's representatives regardi ng the speed of
the exam nation. At the conclusion of his exam nation, Agent
McBrien determned that all R&D | osses for tax years 1983 and
1984 shoul d be disall owed, but that no penalties should be
determined. Wth an attached cover |letter dated March 24, 1987,
Agent McBrien sent M. Reising a tentative position paper
proposing to disallow the R& expenses cl ai ned for 1983. Agent
McBrien then contacted the tax matters partner and M. Reising
about setting a tinme for a closing conference. The date of the
cl osing conference is unknown. By August or Septenber 1987,
Agent McBrien finished his exam nation of TLP. Conplete
agreenent was not reached and the case was ultimately sent to

Appeal s to resolve the remai ning di sputed issues.

6 otai ning the 1984 Schedul es K-1 was necessary because the
TLP audit involved a series of transactions straddling the 1983
and 1984 taxable years. It was not prudent to conduct a separate

audit for each of those 2 taxable years because the series of
transactions was part of the larger issue of whether the R&
expenses were deducti bl e.
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Sept enber 1987 Thr ough Novenber 17, 1991

Sonetinme after his last neeting with TLP's representati ves,
during August 1987, but before April 1989, Agent MBrien
forwarded the TLP file to respondent's Quality Review branch to
be reviewed for conpliance with internal procedures. The exact
date, or even the approxinmate date, that Quality Review received
the TLP file is unknown.

Because TLP is governed by the Tax Equity and Fi scal
Responsibility Act of 1982 (TEFRA), Pub. L. 97-248, 96 Stat. 324,
Quality Review had to perform special conpliance checks. M chael
Lester was assigned to the Quality Review branch during 1989. As
a TEFRA coordi nator, Agent Lester was responsible for review ng
TEFRA cases to nmake sure that the admnistrative steps had been
foll owed properly. He was al so responsible for preparing the
appropriate 60-day or 150-day letter. Agent Lester did not
remenber the TLP case, nor did he recall when his unit received
the case. Agent Lester renenbered keeping current with his
casel oad and did not recall a backlog of cases in Quality Review
when he was there.

During April 1989, Quality Review returned the TLP case to
Agent McBrien's exam nation group because the case file did not
have any of the Schedul es K-1 needed for processing. Quality
Revi ew al so asked Agent McBrien to | ook into other substantive

i ssues and to reexam ne whether it was appropriate to inpose
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penalties. Agent MBrien testified that the exam nation group
forwarded the Schedules K-1 to Quality Review, and that his group
no | onger had possession of the forns after the case was sent to
Quality Review. During Septenber 1989, the exam nation group
finished its work and returned the file to Quality Review. The
record is silent as to what happened with the TLP case from
Sept enber 1989, through Novenber 17, 1991.

Novenber 18, 1991, Through July 8, 1996

On Novenber 18, 1991, the FSC issued the limted partners a
60-day letter for the 1983 tax year proposing to disallow the R&D
| osses based upon Agent McBrien's findings. By letter dated
January 15, 1992, TLP' s tax matters partner requested an appeal
of the 60-day letter.

On March 19, 1992, the case was assigned to Appeals Oficer
Beth Thurston to resolve the disputed issues. She checked the
case into her inventory, verified that the period of Iimtations
had not expired and that there were sufficient docunents in the
file, and reviewed the issues to see if they were sufficiently
devel oped to be considered by Appeals.

TLP' s first representative during the Appeals process was
M. Reising. Appeals Oficer Thurston and M. Reising discussed
the issues of the case during a tel ephone conference on June 9,
1992. During Decenber 1992, Appeals O ficer Thurston nmailed an

appointment letter to M. Reising. M. Reising was involved with
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an unrel ated, ongoing trial and, consequently, was not able to
meet with Appeals Oficer Thurston until January 1993. Appeal s
O ficer Thurston asked M. Reising to submt a position paper at
t he January neeting.

M. Reising did not submt a position paper at the January
nmeeting and was prepared to discuss only his belief that the
period of limtations on assessnent for tax years 1983 and 1984
had expired. Appeals Oficer Thurston replied by show ng M.
Reising the Form870-O with his signature. Because M. Reising
was not prepared to discuss the substantive R&D issue, Appeals
O ficer Thurston asked himto submt the position paper by March
1993. On March 8, 1993, M. Reising called Appeals Oficer
Thurston to informher that he would have the position paper
conpl eted that week. On March 19, 1993, during a tel ephone call,
M. Reising told Appeals O ficer Thurston that he was still
wor ki ng on the position paper. During May 1993, Appeals Oficer
Thurston finally received M. Reising' s position paper, dated
March 11, 1993.

Shortly after receiving the position paper, Appeals Oficer
Thurston was sent to training for approximately 6 weeks. The TLP
case was not reassigned to another Appeals Oficer while she was
in training. Appeals Oficer Thurston was not able, because of

the training sessions, to respond to M. Reising s position paper
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until August 12, 1993, when she wote a letter to M. Reising
addressing his argunents.

After trading several tel ephone nessages, on Septenber 10,
1993, and again on Septenber 16, 1993, Appeals Oficer Thurston
and M. Reising spoke by tel ephone. By that tinme, discussions
had switched fromthe substance of the R&D issue to how
individual Iimted partners would be affected by the R&D | oss
di sal l owance. Specifically, M. Reising was concerned about the
treatment of limted partners who sold their partnership
interests and reported gains after 1983 and 1984. After the
Sept enber 1993 tel ephone di scussions, Appeals Oficer Thurston
and Janet Spaul di ng, an Appeal s TEFRA coordi nat or, worked on
formulating a settlenent offer for TLP. Appeals Oficer Thurston
attenpted to accommpdate M. Reising' s request that separate
settlenments be undertaken for the individual |imted partners who
sold their interests; however, she and Appeal s Coordi nat or
Spaul ding | ater determ ned that separate settlenments for those
partners woul d be inpractical

From Septenmber 17, 1993, through April 21, 1994, Appeal s
O ficer Thurston was still working wth Appeal s Coordi nat or
Spaulding to see if they could address the concerns of limted
partners who wanted a separately conputed settlenent. They
di scussed the matter with their supervisors but did not prepare

any specific forns or docunents. On April 22, 1994, Appeals
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Oficer Thurston left a nmessage for M. Reising. M. Reising
failed to return her call, and on May 5, 1994, Appeals Oficer
Thurston sent a fax to M. Reising's office. The fax stated in
pertinent part that "Due to nore pressing priorities, | have |et
this matter sit on the back burner. However, now that we have
essentially agreed upon a settlenent, | amsure you are as
interested in concluding the matter as | am" Later that day,
M. Reising called Appeals O ficer Thurston to |let her know that
he was no | onger representing TLP and that WIIliam Knoke was now
TLP' s representati ve.

Appeals O ficer Thurston called M. Knoke requesting that he
forward his power of attorney. By letter dated May 26, 1994, M.
Knoke forwarded the power of attorney and a settl enent proposal.
By letter dated August 11, 1994, Appeals Oficer Thurston
responded to M. Knoke's proposal, setting forth additional terns
and asking for clarification on a few points. On August 29,

1994, M. Knoke sent Appeals Oficer Thurston a |etter which
stated: "I amin receipt of your letter of August 11, 1994.
have spoken with the CGeneral Partner regarding your letter. W
will agree to all of the terns that you outlined in your letter.
Pl ease proceed with finalizing this case."

After receiving M. Knoke's August 29, 1994, l|etter, Appeals
O ficer Thurston began preparing the paperwork necessary to nove

the settlenent forward. From February 1995 until sonetine in
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April 1995, Appeals Oficer Thurston, aided by Appeals
Coor di nat or Spaul di ng, worked on an Appeal s case nenorandum and a
TEFRA settl ement offer package. The package included conpleting
Form 870- P(AD), Form 5402, Appeals settlement nenorandum Form
4605- A, and Form 886-Z(C). Conpleting the settl enent package was
time consum ng. The anmount of tinme it took to conplete the
settl enment package was conpounded by problens with the networked
conputer systemand difficulties obtaining conputer disks from
the exam nation group that were necessary to conplete the
settl enment package. Appeals Oficer Thurston had to al so
organi ze Appeal s personnel to perform conputations for each of
the 125 to 135 limted partners.

On May 2, 1995, Appeals Oficer Thurston spoke with M.
Knoke concerning how the settl enent would work for those limted
partners who sold their partnership interests. Between My and
June 1995, Appeals Oficer Thurston conpleted the TEFRA
settl enment package. On June 30, 1995, Appeals Oficer Thurston
submtted the case to her manager, Janet Cole, for approval. On
July 13, 1995, the Appeals Ofice forwarded a settl enent package
to the FSC. The transmttal letter instructed the FSC to issue
letters and agreenent forns to the TLP partners.

On August 14, 1995, the FSC nailed settlenent letters to the
l[imted partners. After issuance of the settlenent letters, the

I nternal Revenue Service (IRS) waited for responses fromthe
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individual Iimted partners. |If an individual limted partner
chose to accept the settlenent, the settlenent letter would go to
t he Ogden Service Center (OSC), which in turn, would send the
letter to Salt Lake City for an associate chief to sign. Upon
approval, the letter would then be returned to the OSC for
processing and a copy would be sent to the Appeals Ofice.
During May 1996, Appeals O ficer Thurston worked on preparing
FPAA's for those Ilimted partners who chose not to accept the
settlenment offer. On June 6, 1996, Appeals Oficer Thurston
wote an attachnent to the FPAA package providing instruction to
the OSC on how to process the settlenent offers.

On June 10, 1996, Appeals Oficer Thurston and Appeal s
O fice Manager Col e signed and dated a Form 5402, Appeal s
Transm ttal Menorandum and Supporting Statenent, docunenting the
Ofice of Appeals' settlenent offer and acknow edging that the
of fer had been made to the individual partners of TLP. The Form
5402 recommended i ssuance of an FPAA for each limted partner who
had not accepted the settlenent by returning a signed Form 870-
P( AD) .

On June 13, 1996, respondent's Appeals Ofice record section

mai | ed the FPAA package to the OSC.’

! During Septenber 1995, all of the Fresno Service Center work
rel ated to TEFRA partnerships, including TLP, was transferred to
the Ogden Service Center
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On July 8, 1996, respondent nailed an FPAA to petitioners
Janmes and Jani ce Ceis.

A Form 870-P(AD) was mailed to petitioners Laurence and
Patricia Jacobs on August 14, 1995, but they did not sign the
settlenment letter until June 30, 1996. The OSC received the
Jacobses' settlement letter on July 11, 1996.

As of the date of the Geises' letter finally determ ning
that interest would not be abated, the Geises' total interest
liability was $21,298.31 and their assessed interest was $734.77
for tax year 1983. The Cei ses have not nmade any paynents of
interest. As of the date of the Jacobses' letter finally
determ ning that interest would not be abated, the Jacobses
total interest liability was $17,629.17 for tax year 1983. The
Jacobses made the follow ng paynents of interest which relate to
the TLP issue: $10,000 on or around August 6, 1998; $9, 231.84 on
or around August 31, 1998; and $300.91 on or around Cctober 7,
1998.

Di scussi on
Pursuant to section 6404(e)(1), as it applies to the

i nstant case,® the Conm ssioner nmay abate part or all of an

8 Congress anended sec. 6404(e) during 1996 to permt
abatenent of interest for any "unreasonable" error and delay in
performng a mnisterial "or managerial" act. Taxpayer Bill of

Rights 2 (TBOR 2), Pub. L. 104-168, sec. 301(a)(1) and (2), 110

Stat. 1452, 1457 (1996). That anendnent, however, applies only

to tax years beginning after July 30, 1996, and, therefore, does
(continued. . .)
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assessnment of interest on any deficiency or paynent of tax
(described in section 6212(a)) if either: (1) Such deficiency
was attributable to an error or delay by a Service official in
performng a mnisterial act or (2) any error or delay in such
paynent is attributable to a Service official's being erroneous
or dilatory in performng a mnisterial act. See sec.

6404(e)(1). A taxpayer can obtain relief only if no significant
aspect of the error or delay can be attributed to the taxpayer
involved. See id. Section 6404(e) is not intended to be
routinely used to avoid paynent of interest; rather, Congress

i ntended abatenent of interest only where failure to do so "would
be widely perceived as grossly unfair." H Rept. 99-426, at 844
(1985), 1986-3 C.B. (Vol. 2), 1, 844; S. Rept. 99-313, at 208
(1985), 1986-3 C.B. (Vol. 3), 1, 208. The Tax Court has
jurisdiction to review for abuse of discretion the Conm ssioner's
failure to abate interest and may order an abatenent. See sec.
6404(1).

The term"m nisterial act"” nmeans a procedural or nechani cal
act that does not involve the exercise of judgnent or discretion
and that occurs during the processing of a taxpayer's case after
all prerequisites to the act, such as conferences and revi ew by

supervi sors, have taken place. Sec. 301.6404-2T(b) (1), Tenporary

8. ..continued)
not apply to the instant case. See TBOR 2 sec. 301(c), 110 Stat.
1457.
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Proced. & Admin. Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987).° A
deci sion concerning the proper application of Federal tax lawis
not a mnisterial act. See id. W proceed to consider whether
respondent’'s refusal to abate interest in the instant case was an
abuse of discretion. OQur analysis is segnented into the rel evant
time periods.

April 1, 1985, Through August 1987

April 1, 1985, the date respondent mail ed notices of
begi nni ng adm ni strative proceedings to the individual |limted
partners of TLP, is the point at which respondent first contacted
petitioners in witing with respect to the deficiencies.
Consequently, April 1, 1985, begins the period that nmay be taken
into account, pursuant to section 6404(e), in deciding whether
interest may be abated. At trial, Agent MBrien expl ai ned that
between April 1, 1985, and Septenber 1987, Agents Dosil and
McBrien spent nost of their time considering whether to allow the
R&D expense and whether to determ ne penalties. He also

testified that work on the TLP file proceeded at a steady pace as

° The final regul ations under sec. 6404 were issued on Dec.

18, 1998. The final regulations generally apply to interest
accruing on deficiencies or paynents of tax described in sec.
6212(a) for tax years beginning after July 30, 1996. See sec.
301.6404-2(d)(1), Proced. & Adm n. Regs. Accordingly, the final
regul ations are inapplicable to the instant case, and sec.

301. 6404- 2T, Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163
(Aug. 13, 1987), effective for taxable years beginning after Dec.
31, 1978, but before July 30, 1996, does apply. See sec.

301. 6404-2T(c), Tenporary Proced. & Adm n. Regs., supra.
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they spent tinme researching and interpreting the proper
application of the law to the TLP case. Decisions concerning the
proper application of Federal tax |law are not mnisterial acts.
See sec. 301.6404-2T(b)(1), Tenporary Proced. & Adm n. Regs.,
supra. Because the actions of Agents Dosil and McBrien in
researching and interpreting the proper application of the |aw
are not mnisterial acts, respondent's refusal to abate interest
that accrued while they were taking those actions was not an
abuse of discretion.

Furthernore, we note the failure of the tax matters partner
and TLP's attorney tinely to conply with respondent’'s requests
for TLP business and | egal docunents and the Iimted partners
Schedul es K-1. Petitioners argue that, because respondent
possessed all of the necessary Schedul es K-1, the nonconpliant
acts of the tax matters partner should not be the focus of the
inquiry. The reason Agent MBrien asked for the K-1s, however,
was to expedite the exam nation process. The failure to obtain
all of the Schedules K-1 for TLP and the tine it took to obtain
t he ot her business and | egal docunents extended the tinme
necessary to conplete the audit and contributed significantly to
any delay that occurred while the case was in exam nati on.
Accordingly, for the period April 1, 1985, through August 1987,
we hold that it was not an abuse of discretion for respondent to

refuse to abate interest.
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Sept enber 1987 Thr ough Novenber 17, 1991

The evidentiary record for the period Septenber 1987 through
Novenber 17, 1991, is scant. Sonetinme after Agent MBrien' s |ast
meeting with TLP representatives during August 1987, but before
April 1989, Agent MBrien forwarded the TLP case to respondent's
Quality Review branch. The exact date, or even the approxi mate
date, that he forwarded the case to Quality Review is unknown.
Because Agent MBrien concluded his last neeting with TLP's tax
matters partner and its attorney during August 1987, it is
reasonable to infer that the TLP case was not forwarded to
Quality Review any earlier than Septenber 1, 1987. When Agent
Lester was asked at trial about the handling of the TLP case
while it was in Quality Review, Agent Lester was not able to
recall the case at all. The first evidence in the record
indicating that the TLP case was being considered by Quality
Revi ew was when Quality Review returned the case, during Apri
1989, to Agent MBrien's exam nation group because of
deficiencies in the case file and because Quality Revi ew want ed
himto reexam ne his recomendati on not to determ ne penalties.
Agent McBrien's exam nation group eventually resubmtted the TLP
case to Quality Review during Septenber 1989. Nothing further

about that period is contained in the record.
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O particular relevance to the instant case is section
301. 6404-2T(b)(2), Exanple (3), Tenporary Proced. & Adm n. Regs.,
supra, which provides the follow ng:

A taxpayer invested in a tax shelter and reported a | oss

fromthe tax shelter on the taxpayer's incone tax return.

I nt ernal Revenue Service personnel conducted an extensive

exam nation of the tax shelter, and the processing of the

t axpayer's case was del ayed during such exam nation

Because the period of limtations on assessnent was about to

expire, the taxpayer executed a consent to extend the period

of limtations. The tine required to process the taxpayer's
case was not a result of a delay in performng a mnisterial
act; consequently, interest attributable to this period
cannot be abated * * *.
Exanple 3 was neither incorporated into the final regul ations nor
cited by respondent in the instant case, although it appears to
be applicable to the instant case. !

TLP's tax matters partner and its attorney executed a Form
872-0O extending the period of limtations indefinitely. Al though
the Form 872- 0O was never revoked or termnated for the duration
of the exam nation, review, and appeal of the TLP case, we do not
interpret Exanple 3 so broadly as to conclude that the parties
extension of the period of Iimtations neans that respondent
could not conmt an error or delay in performng a mnisterial
act during that period. W conclude that, even where an
extension of the period of limtations is granted, there may be

i nstances where an error or delay by an officer or enpl oyee of

the IRS in performng a mnisterial act may present a

10 See supra note 9.
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ci rcunst ance where the Conm ssioner's determ nation not to abate
interest is an abuse of discretion.

When review ng the Conm ssioner's determ nation pursuant to
section 6404, our inquiry is a factual one, and we proceed on a

case-by-case basis. See Boyd v. Comm ssioner, T.C Meno. 2000-

16. W enpl oy an abuse of discretion standard in review ng the
Comm ssioner's determ nation not to abate interest, and we give

the Comm ssioner's determ nati on due deference. See Wodral V.

Comm ssioner, 112 T.C 19, 22 (1999). The Conm ssioner, however,

does not have conplete latitude. The Court will direct the
Comm ssioner to abate interest if the Conm ssioner's exercise of
di scretion was arbitrary, capricious, or wthout sound basis in
fact or law. Indeed, the Court held that the Comm ssioner's

di scretion was abused in Kincaid v. Conm ssioner, T.C. Mno.

1999-419, and Douponce v. Conm ssioner, T.C. Menp. 1999-398.

The final determnation letters in the instant case nerely
conclude: "W did not find any errors or delays that nerit
abatenment of interest in our review of available records and
other information for the period from4/15/84 to 11/15/1997."

O her than such cursory | anguage, there is nothing in either the
final determnation letters or the testinony and ot her evi dence
that respondent offered at trial describing (1) what respondent
inquired into for the period Septenber 1987 through Novenber 17,

1991, (2) the results of that inquiry, and (3) the basis for
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respondent’'s determination not to abate interest. There may
sinply be no record of what happened after the case was sent to
Quality Review and no witness who can expl ai n what happened. On
the other hand, it is possible that respondent perforned an
inquiry yielding useful information but failed to offer that
information to petitioners or to the Court. |In any event, except
for the period April 4, 1989, through Septenber 30, 1989, the
period of tinme the TLP case was back with Agent MBrien's
exam nation group, we can only specul ate, as respondent does, as
to what happened with the TLP file during the period from
Septenber 1, 1987, through Novenber 17, 1991.

Because section 6404(e) provides for this Court to review
for abuse of discretion the Conm ssioner's determ nation as to
whet her interest will be abated, the Court nust decide how to
proceed where the basis for the Conm ssioner's determ nation has
not been clearly explained either in the final determ nation

letters or at trial. I n Motor Vehicle Manufacturers Associ ation

of the United States v. State Farm Mut. Auto. Ins. Co., 463 U. S

29, 49 (1983), the Suprene Court stated that an agency nust
cogently explain why it has exercised its discretion in a given

manner. Simlarly, in National Treasury Enployees Union v.

Federal Labor Relations Auth., 802 F.2d 843, 845 (6th Cr. 1986)

(citing Ross Express, Inc. v. United States, 529 F.2d 679, 682

(1st Gr. 1976)), the Court of Appeals for the Sixth Grcuit
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stated that "The * * * [agency's] decision nmust be sufficiently
clear so that a court is not required to speculate as to its

basis." See also Estate of Gardner v. Commi ssioner, 82 T.C. 989,

1000 (1984) (quoting Wng Wng Hang v. INS, 360 F.2d 715, 719 (2d

Cir. 1966) ("[A]lgency action would be an abuse of discretion "if
it were made without a rational explanation.'")).

We are satisfied fromthe evidence adduced at trial that
during the period April 4, 1989, through Septenber 30, 1989,
i.e., while the case was back with Agent MDBrien's exam nation
group, respondent's actions were not mnisterial. However, as to
the period Septenber 1, 1987, through Novenber 17, 1991
(excepting the period April 4, 1989, through Septenber 30, 1989),
respondent has failed to explain the rationale for respondent's
determnation not to abate interest.

The Comm ssioner is in the best position to know what
actions were taken by IRS officers and enpl oyees during the
period for which petitioners' abatenment request was nmade and
during any subsequent inquiry based upon that request. |If we
were to uphold the Comm ssioner's determnation not to abate
i nterest where the Comm ssioner has not clearly explained the
basis for the exercise of that discretion, we would be condoni ng
a review framework that woul d encourage the Conm ssioner to
provide as little informati on as possi bl e about the handling of

cases during the period of the abatenent request and about the
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inquiry in response to the request. W do not believe that
Congress had that kind of review process in mnd when it enacted
section 6404 and provided this Court jurisdiction in section
6404(i) to review, for abuse of discretion, the Conm ssioner's
determ nation not to abate interest. Accordingly, because
respondent has failed to explain clearly the basis for
respondent's refusal to abate interest for the period Septenber
1, 1987, through April 3, 1989, and the period Novenber 1, 1989,
t hrough Novenber 17, 1991, we hold that it was an abuse of
di scretion for respondent to refuse to abate interest for that
period. For the period April 4, 1989, through Septenber 30,
1989, we uphold respondent’'s final determ nation not to abate
i nterest.

Novenber 18, 1991, Through July 8, 1996

From Novenber 18, 1991, through the m d-May 1993, there were
no mnisterial acts perfornmed by respondent. On March 19, 1992,
Appeal s Oficer Thurston began her work resolving the disputed
i ssues. Much of her early work with the TLP case depended upon
the cooperation of TLP' s representatives in scheduling neetings
and phone conferences as well as providing her with a paper
outlining TLP's position on the substantive issues. Most of the
del ay that occurred during that period of tine was due to del ay
caused by M. Reising. H's tardiness in conpleting TLP s

position paper was the cause of significant delay. Accordingly,
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we uphold respondent’'s final determ nation not to abate interest
from Novenber 18, 1991, through m d-May 1993. By the tine
Appeal s Oficer Thurston received TLP' s position paper, she was
set to go to training for approximately 6 weeks--from
approxi mately m d-May through early July 1993. The case was not
reassi gned to another agent while Appeals Oficer Thurston was in
training, and no work was conpleted on the TLP case. Pursuant to
section 301.6404-2T(b), Exanple (4), Tenporary Proced. & Adm n.
Regs., 52 Fed. Reg. 30163 (Aug. 13, 1987), however, the decision
not to reassign the case while Appeals Oficer Thurston was in
training was not a mnisterial act. Accordingly, from m d-May
through early July 1993, the period of tine Appeals Oficer
Thurston was in training, we uphold respondent's final
determ nation not to abate interest.

When Appeals O ficer Thurston returned fromtraining she
finished her response to M. Reising's position paper. By that
time, the focus of the appeal switched to how t he individual
partners would be treated. Discussions regarding the treatnent
of the individual Iimted partners continued until Septenber 16,
1993, eventually ending with the understanding that there would
not be individual settlements for each of the limted partners.
Because there were no del ays caused by any mnisterial acts of

respondent’'s officers or enployees fromearly July through
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Septenber 16, 1993, we uphold respondent's final determ nation
not to abate interest for such period.

It is apparent from Appeals O ficer Thurston's April 22,
1994, facsimle to M. Reising, stating she had put the TLP case
"on the back burner", that she was working on non-TLP matters
from Septenber 17, 1993, through April 21, 1994. Appeals Oficer
Thurston was able to work on nore pressing matters because the
tax matters partner and TLP's attorney executed a Form 872-0
extending the period of limtations indefinitely. Though not
preci sely on point, section 301.6404-2T(b), Exanple (5),
Tenporary Proced. & Adm n. Regs., 52 Fed. Reg. 30163 (Aug. 13,
1987), inplies that Appeals Oficer Thurston's decision to order
her work affairs based on caseload priorities is not a
m nisterial act. Consequently, we uphold respondent's final
determ nation not to abate interest from Septenber 17, 1993,

t hrough April 21, 1994.

From April 22, 1994, forward, we are satisfied that
respondent was working steadily on the TLP case to bring the
matter to a close. Between April 22 and August 29, 1994, Appeals
O ficer Thurston spent her time clarifying the settlement with
TLP's new representative, WIIliam Knoke. After August 29, 1994,
Appeal s Oficer Thurston prepared the paperwork and perforned
ot her tasks necessary to bring the settlenment to a close. After

the settlenent letters (containing Forns 870-P(AD)) were sent to
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the limted partners on August 14, 1995, it was necessary to wait
several nonths to see how many partners woul d accept the offer
bef ore respondent could send FPAA's to the limted partners who
rejected the settlenment. At that point, after the settl enent
letters were mailed, the speed at which the matter was to be
cl osed was up to the partners. The CGeises never signed a Form
870-P(AD), and respondent did not receive the Jacobses' Form 870-
P(AD) until July 11, 1996. From May until July 1996, when
respondent sent the FPAA's to petitioners, Appeals Oficer
Thurston prepared the docunents to be included in the FPAA
package. On the basis of the foregoing, we conclude that there
were no errors or delays in the performance of mnisterial acts
by respondent's officers or enployees during that period.
Accordi ngly, we uphold respondent's final determ nation not to
abate interest fromApril 22, 1994, through July 8, 1996.

To reflect the foregoing,

Decisions will be entered

abating interest for the period

of tine stated herein.




